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From Jon.
 
Joey Ingoglia
Goldstein, Rikon, Rikon & Houghton, P.C.
381 Park Avenue South, Suite 901
New York, New York 10016
(212) 422-4000
_____________________________
U.S. Treasury Circular 230 Notice
 
Any U.S. federal tax advice included in this communication (including any attachments) was not intended
 or written to be used, and cannot be used, for the purpose of (i) avoiding U.S. federal tax-related
 penalties or (ii) promoting, marketing or recommending to another party any tax-related matter
 addressed herein.
 
_____________________________
 
This communication may contain information that is legally privileged, confidential or exempt from
 disclosure. If you are not the intended recipient, please note that any dissemination, distribution, or
 copying of this communication is strictly prohibited. Anyone who receives this message in error should
 notify the sender immediately by telephone or by return e-mail and delete it from his or her computer.
 
_____________________________
For more information about Goldstein, Rikon, Rikon & Houghton, PC., click here: http://www.grrhpc.com
To check our our blog click here.
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RE:	 Gowanus Canal CSO Tank 
Alloy Development 
226 Nevins Street a1kJa 234 Butler Street 
Block 411. Lot 24 


December 2, 2015 


Alloy Development Holdings LLC 
20 Jay Street 
Brooklyn, New York 11201 


To Whom It May Concern: 


Goldstein, Rikon, Rikon & Houghton has been retained as condemnation counsel to 
Alloy Development. 


The purpose of this letter is to define the proper procedures for the government's use of 
eminent domain. 


There are four essential steps that must be followed prior to the use of eminent domain. 
The condemning authority must show that there is a valid public purpose for the taking; there 
must be a full environmental review that both complies with SEQRA and addresses the impact of 
the specific condemnation project; there must be a public hearing with proper notice to all 
interested parties; and, the condemning authority must publish a "determination and findings" 
explaining the basis for its ultimate determination. Only after these requirements have been 
satisfied can the condemning authority commence the necessary Special Proceeding in order to 
take title. 


With respect to the environmental review, the condemning authority must comply with 
SEQRA. It must identify any and all relevant areas of environmental concern associated with 
the specific condemnation project, take a "hard look" at them, and make a "reasoned elaboration" 
of the basis for its determination. The environmental review cannot be general in nature and 
must address any issues specifically related to the proposed condemnation project. 
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Public hearings are required to "inform the public and to review the public use to be 
served by a proposed public project and the impact on the environment and residents of the 
locality where such project will be constructed." The hearing must comply with the provisions of 
Article 2 of the Eminent Domain Procedure Law ("EDPL") and it should be in a location 
"reasonably proximate to the property which may be acquired ...." EDPL § 201. Notice of the 
public hearing must be given at least 10 days but no more than 30 days prior to a public hearing. 


The conduct of the public hearing is discussed in EDPL § 203. It provides: 


At the public hearing the condemnor shall outline the 
purpose, proposed location or alternate locations of the 
public project and any other information it considers 
pertinent, including maps and property descriptions of the 
property to be acquired and adjacent parcels. Thereafter, 
any person in attendance shall be given a reasonable 
opportunity to present an oral or written statement and to 
submit other documents concerning the proposed public 
project. A record of the hearing shall be kept, including 
written statements submitted. Copies of such record shall 
be available to the public for examination without cost 
during normal business hours at the condemnor's principal 
office and the office of the clerk or register of the county in 
which the property proposed to be acquired is located. 
Copies shall be reproduced upon written request and 
payment of the cost thereof. Further adjourned hearings 
may be scheduled. 


Following the hearing, the condemnor must publish its determination and findings. The 
determination and findings concerning the proposed public project shall be made within 90 days 
after the conclusion of the public hearing. EDPL § 204. The condemnor shall specify the 
following information in its determination and findings pursuant to EDPL § 204(B): 


(1) the public use, benefit or purpose to be served by the 
proposed public project; 


(2) the approximate location for the proposed public project 
and the reasons for the selection of that location; 


(3) the general effect of the proposed project on the 
environment and residents of the locality; 


(4) such other factors as it considers relevant 
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It is only after the completion of the above that the condemnor may go to Court to 
attempt to take title. And this assumes, of course, that no interested parties have decided to 
challenge the condemnor's authority to take title pursuant to EDPL Section 207. 


Lastly, a condemning authority may be exempt from the above requirements of the EDPL 
if it has available to it an administrative process that results in substantially similar effects. With 
respect to the City of New York, it may follow the ULURP process. ULURP requires the City to 
file an application before the Department of City Planning and then hold hearings before the 
local community board, Borough President and City Planning Commission, before presenting the 
application to the City Council. One the City Council approves the taking/ULURP, the City may 
then file in Court. Yet, we have found that the City often follows both ULURP and the EDPL 
procedure before taking title. 


From start to finish, the eminent domain process typically takes three (3) to five (5) years, 
particularly when complex environmental assessments are needed. 


It is my understanding that the Nevins Street site is a federal and state Superfund site. 


The Superfund designation does not permit the condemning authority any exemptions 
from the eminent domain process. The procedure that must be followed is dependent upon who 
the condemning authority is, not the property's status from an environmental perspective. If the 
Federal EPA is the condemning authority, then it may take title in federal court and pursuant to 
federal law. 


However, if the condemnor is the State, the City of New York, or another state or local 
authority, then the Eminent Domain Procedure Law must be followed. By statute, the EDPL is 
"the exclusive procedure by which property shall be acquired by exercise of the power of 
eminent domain in New York state." NY CLS EDPL § 101; Matter of Hargett v. Town of 
Ticonderoga, 35 A.D.3d 1122, 1123 (3d Dep't 2006), aff'd 13 N.Y.3d 325 (2009). 


The mere fact that the property is a Superfund site does not absolve the City from 
following the EDPL. 


The Superfund designation also adds to the complexity of the environmental review that 
must be undertaken. Pursuant to SEQRA, the City cannot simply rely upon the generalized 
environmental review that was undertaken in connection with the Superfund designation. 
Rather, a new environmental assessment must be done that is directed at the specific properties 
to be taken, the specific condemnation project proposed, and any and all potential environmental 
impacts that may result. 
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If you have any questions, please feel free to contact me. 


Very truly yours, 


GOLDSTEIN, RIKON, RIKON. 
& HOUGHTON, P.c. 
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